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question to be answered under the second condition and the
question whether a Canadian officer would be protected from
liability was a question to be answered under the first condi-
tion.

The case of Simonson v. Canadian Northern Ry. Co. (n)
would seem to be an example of a manifestly erroneous con-
struction of the relevant conflict rule. A workman was in-
jured in the course of his employment. The injury was
caused by the negligence of a fellow servant, and both in
Saskatchewan, where the injury occurred, and in Manitoba,
where the action was brought, statutes had been passed de*
priving an employer of the common law defence that the
injury resulted from the negligence of an employee engaged in
a common employment with the injured employee. It was
held that no action would lie in Manitoba because at common
law the negligence of the* plaintiff's fellow servant would not
have supported an action against the employer and the Mani-
toba statute was inapplicable to an injury occurring outside of
Manitoba (o). It is submitted, however, that the reference in
the first condition in Phillips v. Eyre to the domestic law of
the forum, that is, Manitoba, ought to have been construed as
a reference to the domestic law of Manitoba as applied to a
domestic Mnitoba situation, that is, the case of an employee in-
jured in Manitoba, who would of course be entitled to the
benefit of the Manitoba statute abolishing the defence of com-
mon employment.

It is outside the scope of the present comment to discuss the
merits or demerits of the Phillips v. Eyre formula or to discuss
the question whether it can be legitimately applied to cases
of liability without fault; but it is submitted that the first
condition in Phillips v. Eyre cannot reasonably be construed
as merely safeguarding the stringent local public policy of the
forum or in any sense other than that there must be an action-
able wrong by the domestic law of the forum in a supposititious
local situation corresponding to the actual foreign situation,
without any reference to the foreign law.

(n) (1914) 24 Man, R. 257, 17 D.L.R. 516, 6 W.W.R. 898; con-
trast Story v. Stratford Mill Building Co. (1913), 30 O.L.R. 271, 18
D.L.R. 309.

(o) Of. to the same effect, Jones v. Canadian Pacific Ry. Co.
(1919), 49 D.L.R. 335, [1919] 3 W.W.R. 994 (Man.).